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Criminal Law

'Brilliant decision' on
prostitution laws gives
voice to voiceless

The Supreme Court of Canada
decision to strike down all
prostitution laws is a “brilliant
decision” that finally gives a voice to
the voiceless, says Toronto criminal
lawyer Jordana Goldlist.

“For centuries, prostitutes have
been treated as an underclass, powerless in the face of abusive
pimps and johns, and performing their lawful trade in an illegal
fashion has prevented the majority from even attempting to seek
protection from the state,” says Goldlist. “This decision can change
all of that."

In the unanimous 71-page decision, Chief Justice Beverley
McLachlin writes, “It is not a crime in Canada to sell sex for
money.”

The SCC adopted the Ontario Court of Appeal decision that the law
was unconstitutional, and went further in striking down even the
prohibition against communicating for the purposes of
prostitution  – the law that specifically targets the community
“nuisance” of street prostitutes and the men soliciting them.

The decision says the Criminal Code prevents prostitutes from
working in “a fixed indoor location, which would be safer than
working on the streets or meeting clients at di�erent locations,
especially given the current prohibition on hiring drivers or
security guards,” McLachlin writes.

“Parliament has the power to regulate against nuisances, but not
at the cost of the health, safety and lives of prostitutes,” she writes
in the decision. “The prohibitions at issue do not merely impose
conditions on how prostitutes operate. They go a critical step
further, by imposing dangerous conditions on prostitution; they
prevent people engaged in a risky — but legal — activity from
taking steps to protect themselves from the risks.”

In attacking the government’s argument that prostitutes engage in
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their profession “by choice” and therefore freely assume the risks
of the enterprise which by nature include violence, Goldlist says,
the SCC challenges two assumptions: “First, that women sell their
bodies by choice. As set out in paragraph 86 of the decision,”
Goldlist says, “and relying on the decision of Justice Himel at the
Superior Court, street prostitutes, whether because of financial
desperation, drug addictions, mental illness, or compulsion from
pimps, women o�en have little choice but to sell their bodies for
money.”

Going a step beyond, Goldlist says, “the SCC holds that even if
women freely choose to sell their bodies, it is legal for them to do
so and the state cannot make this legal activity more dangerous by
enacting laws that preclude these women from protecting
themselves.”

The second assumption challenged, and arguably one of the most
solid expressions of the SCC drawing a stern limit to state
interference with this profession, says Goldlist, “is that it is
necessary for the state to criminalize prostitution in order to
prevent women from entering the profession and thus enduring
the violence that accompanies it.”

Goldlist says in its rejection of this premise, the court draws the
analogy of a law preventing a cyclist from wearing a helmet: “That
the cyclist chooses to ride her bike does not diminish the causal
role of the law in making that activity riskier. The challenged laws
relating to prostitution are no di�erent.”

The law, as it is currently written, the decision reads, prevents
prostitutes from having “a regular clientele and from setting up
indoor safeguards like receptionists, assistants, bodyguards and
audio room monitoring, which would reduce risks,” and limits,
“the provision of health checks and preventive health measures.”

The bawdy-house ban prevents street prostitutes from accessing
safe houses where they can take clients and avoid violence in
unsafe streets, McLachlin writes in the decision.

"The SCC has now given prostitutes the power to protect
themselves," says Goldlist. "I just wonder how the government will
attempt to buttress this power as they dra� new laws and new
limits on the profession.”

To Read More Jordana Goldlist Posts Click Here
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