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1. 

Reasons for Judgment – Botham, J. 

 

TUESDAY, DECEMBER 18, 2018 

 

REASONS FOR JUDGMENT 

 

BOTHAM, J. (Orally): 

 

This matter commenced by way of defence challenge 

to the sufficiency of the search warrant executed 

by Peel Regional Police on July 19th, 2017.  It 

was agreed that the matter would proceed by way of 

blended voir dire and trial and that the evidence 

called with respect to the Charter application 
would apply the trial.  In addition to the 

evidence heard on that application, there was an 

agreed statement of facts filed with respect to 

some evidence that would have been given by police 

officers if they had, in fact, testified.  

 

On July 19th, 2017, Peel Regional Police executed 

a search warrant on Miss Boreland’s parents' home. 

Inside the closet of Miss Boreland’s bedroom was 

found almost two kilos of cocaine, concealed in a 

dark garbage bag located on the floor of the 

closet in the right corner.  The closet door was 

locked.  There was a manila file folder in the 

closet with a variety of documents.  The few that 

were seized by police were in Ms. Boreland’s name, 

some were somewhat dated, going back to 2004, 

although one appears to have been from 2016.  I 

agree with Crown counsel that in the absence of 

any other evidence, the location of the drugs in a 

bedroom occupied by only one person might well 
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give rise to a inference, and a strong inference, 

that the occupant of that room had knowledge of 

the drugs and had consented to their storage.  

 

However, in this case there is other evidence. 

Miss Boreland has testified that she was not aware 

that the garbage bag was in her closet and that 

she did not have any knowledge of its contents. 

If I accept her evidence as true, or even find 

that it might be true, that in itself would 

mandate an acquittal.  

 

In addition, the Crown’s evidence itself suggests, 

that Miss Boreland may well not have been the only 

person with access to that closet.  She and Mr. 

Badran are a couple and have a child.  Although 

they do not live together, and there is no 

evidence that he slept overnight in her room, he 

clearly spent time at the house.  He was the 

target of a lengthy drug investigation, during 

which his vehicle was tracked to 4 Chianti 117 

times.  He was seen at 4 Chianti on January 9th, 

2017 and he was observed in the vicinity of that 

address on February 6th, 2017, meeting with one of 

the other targets of this drug investigation.  He 

was actually seen to enter the residence on June 

7th and June 22nd, 2017.  

 

The Crown has led surveillance evidence with 

respect to Mr. Badran, which shows him engaging in 

behaviour which the Crown submits is consistent 

with someone who is conscious that they might be 
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under surveillance and trying to avoid detection 

and also engaging in the type of short meetings 

with another person, which it is argued to be seen 

as consistent with drug dealing.  

 

Miss Boreland has testified that during the summer 

of 2016, her family’s house was badly damaged in a 

fire and the family moved out.  During at least 

some of the time that Mr. Badran was under 

surveillance or being monitored through a tracking 

device, he was seen at the Chianti Square 

residence when her family was not there.  Miss 

Boreland has testified that Mr. Badran and his 

brother were supervising and assisting in the 

reconstruction of that address and were able to 

access the home.  It was not until July 2017 that 

her family was able to move back in and they did 

so gradually.  

 

Photographs taken during the execution of the 

search warrant show a house in the process of 

being unpacked, some of the rooms have a number of 

boxes.  Other rooms, such as Miss Boreland’s 

children’s room and her bedroom, appear to be more 

organized.  Miss Boreland has testified that 

although she had largely moved back to the Chianti 

address with her children, she was still spending 

some time at the house her family had rented, 

making sure that it could be turned back over to 

the insurance company.  However, she agreed that 

the bulk of her belongings had been moved to 

Chianti.  
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She testified that she had not been aware that the 

garbage bag was on the floor of her closet.  I can 

say, from having looked at the photographs entered 

as exhibit F at this trial, the closet itself does 

not appear to be particularly large.  However, the 

evidence of the searching officer was that the bag 

in fact was not immediately visible when he opened 

the door and that in fact he had had to move items 

from in front of the bag before he actually saw 

it.  The closet door was locked.  That would 

suggest, in the absence of any other explanation, 

a desire to ensure that no one could access the 

contents of the closet.  However, Miss Boreland 

has explained that historically that room had been 

her grandmother’s and that that her grandmother 

had placed a lock on the door.  Miss Boreland’s 

evidence was that generally the key was simply 

left in the closet door although from time to 

time, she did use the lock to place items away 

from her 13 year old son, specifically when she 

limited his access to video games.  It was also 

her evidence that although the clothing in the 

closet was hers, it was not clothing that she used 

on a regular basis in the summer and that she kept 

other clothing hanging on a hook in her room and 

also in boxes in the computer room, which was 

still largely unpacked.  

 

Having viewed the photographs of the closet, I can 

also say that the clothing does appear to be 

largely long-sleeved and somewhat less casual than 

how Miss Borleand was describing herself as 
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dressing during the time proceeding her arrest. 

No key was ever located to the closet.  Miss 

Boreland’s room was searched, the house was 

searched, and one would think, presumably, Miss 

Boreland was searched when she was arrested 

outside her home, but no key was found on her 

person.  

 

Miss Boreland’s position is that she did not place 

the bag in her closet, nor was she aware of its 

existence therefore someone else must have done 

so.  Although I would say that it would strike me 

as farfetched to think that a workman with limited 

connection to the residence would secrete cocaine 

in a bedroom without being confident that they 

could easily retrieve it, it is, quite frankly, 

less farfetched that someone with regular access 

to the house might do so given their apparent 

ability to retrieve the contraband.  

 

The surveillance evidence led by the Crown to 

support the proposition that Mr. Badran was 

involved in surreptitious activity consistent with 

drug trafficking although certainly not sufficient 

to prove that he, in fact, is a drug trafficker, 

is some evidence from which one might wonder if 

indeed he was the source of the cocaine.  

 

Ultimately, the Crown must prove the case against 

Miss Boreland beyond a reasonable doubt. 

Accepting for the sake of argument the Crown’s 

submissions that she was, perhaps, trying too hard 
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to limit her access to that closet by claiming 

that her days were spent cleaning the Mississauga 

house, I would note two things.  First of all, 

even an innocent party may well try to diminish 

their apparent access to obvious contraband in an 

attempt to limit their criminal liability that 

doesn’t, in and of itself, necessarily led to the 

inference that they are therefore guilty of the 

offence charged.  Secondly, her evidence does not 

have to prove her innocence, it need only cause 

reluctance on my part to draw the inferences 

sought by the Crown and I can say that, in fact, 

it does.  When I consider her evidence, which I 

thought had a certain plausibility, coupled with 

the evidence that there were other persons with 

access to the house, at a minimum I can say that 

she may well not have known of the presence of the 

cocaine and, as such, the Crown has not met its 

onus and she will be found not guilty.  

 

With respect to Mr. Badran, the Crown conceded, in 

the course of his submissions, that he may well 

have an uphill battle and I think that that’s a 

fair concession.  The reality is, although there 

is evidence from Miss Boreland that he was 

regularly in the house supervising its restoration 

and independent evidence that he regularly 

attended that address, there is nothing to connect 

him to the inside of the closet to the degree 

necessary to found a conviction.  It was not his 

bedroom.  It is not his home.  He was searched 

upon arrest and did not have the key to the 
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closet.  Miss Boreland’s evidence was that he did 

not sleep over at her parents' home, although he 

did visit.  Although his access to the home and, 

at times, suspicious conduct was sufficient to 

support the issuance of a search warrant, 

obviously the test for conviction is much 

different and there is simply not sufficient 

evidence to prove possession of the cocaine found 

at the Chianti address.  

 

I have considered the evidence of cocaine found in 

a suitcase at his parents' home where Mr. Badran 

was residing.  There is no direct evidence to 

connect him to the suitcase in which the cocaine 

was found.  Although there is evidence that he 

used the basement to store personal documents 

related, in large part, to his business and that 

those documents were stored in the same area of 

the basement as the suitcases, in my view, that 

does not provide a sufficient evidentiary 

foundation to infer possession of the amounts of 

cocaine found in the suitcase and he will 

therefore be found not guilty on both counts. 

 

...END OF EXCERPT 
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